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ABSTRACT: Music recordings consist of two distinct copyright protections: (1) a 

copyright in the underlying composition (the “Composition Copyright”) and (2) 

a copyright in the sound recording (the “Recording Copyright”). The most 

popular test for Composition Copyright infringement, the Lay Listener Test, 

conflates the two by having jurors listen to sound recordings. Playing the sound 

recording in a Composition Copyright case invites the jurors to make the wrong 

comparison, comparing the sound recordings, rather than the compositional 

elements underlying each recording. To test this potential for prejudice, an 

experiment was conducted replicating the Lay Listener Test in a controlled 

setting. Experiment participants were presented two pairs of music from actually 

litigated composition infringement cases. The participants were asked to assess 

the similarity of the allegedly infringing compositions as would jurors performing 

the Lay Listener Test. One set of participants heard the songs performed 

similarly, i.e. same timbre, orchestration, tempo, key, and style. The other 

participants heard the identical compositions but performed differently, i.e. 

different timbre, orchestration, tempo, key, and style. Participants consistently 

rated compositions performed similarly as being more compositionally similar 

than identical compositions played dissimilarly, suggesting that the Lay Listener 

Test introduces prejudicial elements into the jury’s determination of substantial 

similarity. The audio clips can be found at jlundlaw.com. 
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I.  INTRODUCTION 

This paper details empirical work testing lay listeners' reactions to hearing 
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allegedly infringing musical compositions, concluding that mock jurors are 

heavily influenced by performance similarities and not strictly compositional 

similarities.  

Under U.S. copyright law, each music recording
1
 is protected by two 

separate and distinct copyrights: (1) a copyright in the underlying composition 

(the “Composition Copyright”) and (2) a copyright in the sound recording itself 

(the “Recording Copyright”).
2
 Despite the doctrinal distinction between these two 

protections,
3
 the most popular test for infringing substantial similarity, the Lay 

Listener Test,
4
 conflates the two by playing music recordings to jurors in a 

                                                           

1
 Section 301 of the Copyright Act provides: 

With respect to sound recordings fixed before February 15, 1972, any rights 

or remedies under the common law or statutes of any State shall not be 

annulled or limited by this title until February 15, 2067. The preemptive 

provisions of subsection (a) shall apply to any such rights and remedies 

pertaining to any cause of action arising from undertakings commenced on 

and after February 15, 2067. Notwithstanding the provisions of section 303, 

no sound recording fixed before February 15, 1972, shall be subject to 

copyright under this title before, on, or after February 15, 2067.  

17 U.S.C. § 301(c) (1998).  The act applies to all music recordings made after 1972. 
2
 Bridgeport Music, Inc. v. Still N The Water Publ'g, 327 F.3d 472, 475 n.3 (6th Cir. 

2003) (“Sound recordings and their underlying musical compositions are separate 

works with their own distinct copyrights.”); T.B. Harms Co. v. Jem Records, Inc., 655 

F.Supp. 1575, 1576 n. 1 (D.N.J.1987) (“When a copyrighted song is recorded on a 

phonorecord, there are two separate copyrights: one in the musical composition and 

the other in the sound recording.”); 17 U.S.C. § 102(a)(2). For example, the 1992 #1 

hit song “I Will Always Love You” was composed by Dolly Parton and performed by 

Whitney Houston. In this instance, absent other contractual arrangements, Dolly 

Parton would own the Composition Copyright and Whitney Houston would own the 

Recording Copyright.  
3
 Not only are these copyrights doctrinally distinct, they are frequently owned by 

different entities. By default (and subject to contractual transfer), the Composition 

Copyright is held by the person or persons who composed the music, and the 

Recording Copyright is held by the person or persons who performed the music in a 

particular recording. 17 U.S.C. § 101 (Sound recordings are “works that result from 

the fixation of a series of musical, spoken or other sounds, ... regardless of the nature 

of the material objects, such as disks, tapes or other phonorecords, in which they are 

embodied.”); 17 U.S.C. § 102(a)(2) (Musical works, including accompanying words 

are among the general subject matter of federal copyright.); T.B. Harms Co. v. Jem 

Records, Inc., 655 F.Supp. 1575, 1576 n.1 (D.N.J. 1987). (“When a copyrighted song 

is recorded on a phonorecord, there are two separate copyrights: one in the musical 

composition and the other in the sound recording.”). 
4
 Six of the twelve circuits have a case adopting a form of the lay listener test at the 

courts of appeals level.  

The Third, Fifth, Eighth, Tenth, and DC Circuits all have at least one district court 

case adopting some form of the lay listener test. The Seventh Circuit has apparently 
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Composition Copyright case.  

The use of the Lay Listener Test in the context of Composition Copyright is 

problematic. The recordings played for jurors in a Composition Copyright case 

are intended only as a vehicle for presenting evidence of the underlying musical 

composition (melody, harmony, rhythm, lyrics), of which the recording is merely 

an expression.
5
  The jurors are being asked to look beyond the performance as 

expressed in the recording, and focus on the underlying musical ideas embodied 

in the recording.  Yet playing an audio recording invites the juror to make the 

wrong comparison, comparing the sound recordings, rather than the 

compositional elements underlying each recording.  This is especially so because 

an understanding of musical composition may be outside a normal juror’s range 

of experience.  Playing sound recordings to juries in a Composition Copyright 

case creates an unavoidable risk that the jury will reach the wrong conclusion, 

and consequently may be unduly prejudicial.
6
  

The existence and severity of this potential for prejudice in the Lay Listener 

Test was assessed in an experiment with 178 test subjects divided into 8 different 

groups performing the role of mock jurors. The participants were asked to assess 

two different pairs of songs from actually litigated Composition Copyright cases.  

Half of the groups heard the compositions performed similarly (same tempo, 

orchestration, key, and style), and the other half heard the identical compositions 

performed differently (different tempo, orchestration, key, and style). The results 

revealed that participants were significantly more likely to evaluate the 

compositions in each pair as similar when they were performed similarly.  The 

magnitude of the effect of performance on perception, although still significant, 

was less strong when the songs were objectively nearly identical. This finding 

suggests that although manner of performance affects listener perception of 

similarity, it is not so determinative as to eliminate the effect of actual structural 

similarities on listener perception.   

Possible implications of these finding suggest either abandoning the Lay 

Listener Test in Composition Copyright cases, or making efforts to mitigate the 

                                                           

not addressed the issue, although at least one case has allowed a recording to be 

played to the jury, but on the issue of copying, not substantial similarity. See Selle v. 

Gibb, 741 F.2d 896, 899 (7th Cir. 1984) (noting that a “work tape which was 

introduced into evidence and played in court.”) 
5
 Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002) (“A musical 

composition captures an artist's music in written form.”). 
6
 See, e.g., FED. R. EVID. 403 (“Although relevant, evidence may be excluded if its 

probative value is substantially outweighed by the danger of unfair prejudice, 

confusion of the issues, or misleading the jury, or by considerations of undue delay, 

waste of time, or needless presentation of cumulative evidence.”). 
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potential for prejudice through the use of expert testimony,
7
 special verdict 

forms, or possibly by playing multiple recorded versions of the songs to acquaint 

jurors with the breadth of variation implicit in performances.  

 

II.  THE COMPOSITION COPYRIGHT 

The distinction between the Composition Copyright and Recording 

Copyright is partly historical in origin and partly a practical recognition that there 

are discrete markets for just songwriters, just performers, or songwriters who are 

also performers. 

A.   Origins of the Distinction Between Music Compositions and Sound 

Recordings 

Music compositions first received copyright protection
8
 at a time when sheet 

                                                           

7
 Currently many circuits prohibit expert testimony in the Lay Listener test. Cf. 

Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946). (“Expert testimony should be 

utilized only to assist in determining the reactions of lay auditors. The impressions 

made on the refined ears of musical experts…are utterly immaterial on the issue of 

misappropriation.”); Sid & Mary Krofft Television Prods., Inc. v. McDonald’s Corp., 

562 F.2d 1157, 1164 (9th Cir. 1977). (The intrinsic test “depends on the response of 

the ordinary reasonable person” and “whether there is substantial similarity in the 

expressions of the ideas so as to constitute infringement.” “Analytical dissection and 

expert testimony” are prohibited for this test.) with Dawson v. Hinshaw Music, Inc.  

905 F.2d 731, 735 (4th Cir. 1990). (Lay listener test is proper when the general public 

is the targeted audience, but it would be “reckless indifference to common sense” for 

a court to employ a doctrine for copyright infringement that is based on the opinion 

of a person who lacks the knowledge to distinguish the similarities and differences 

between two works.) 
8
 Copyright Act of Feb. 3, 1831, Ch. XVI, §4. Although music was not protected by 

the first U.S. Copyright Act in 1790, when copyright protection for music was added 

in the Copyright Act in 1831 it gave a song’s composer “the sole right and liberty of 

reprinting, publishing and vending such . . . [work] . . . in the whole or in part.” Act 

of Feb. 3, 1831, Ch. XVI, §4.  This was the start of the Composition Copyright. The 

scope of Composition Copyright was later expanded in 1897 specifically to include 

the exclusive right to perform the work publicly. Act of Jan. 6, 1897, 54th Cong., 2d 

Sess., 29 Stat. 694. In addition, Composition Copyright holders currently have the 

right to exclude others from making copies or phonorecords, to prepare derivative 

works, and to distribute copies, among other rights. 17 U.S.C. § 106 (2010). 

the owner of copyright under this title has the exclusive rights to do and to 

authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 
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music sales dominated.
9
 In the absence of audio reproduction technologies, sheet 

music was essentially the only means of fixing a composition for purposes of 

registering a copyright. Although sound recordings became increasingly popular 

through the beginning of the twentieth century, the Composition Copyright was 

the only music copyright until the 1970s.  

In order to curtail rampant unauthorized copying of sound recording in the 

music industry,
10

 Congress passed The Sound Recording Act of 1971. Musical 

industry experts testified that legitimate sound recording owners were missing 

out on at least $100 million due to this unauthorized copying.
11

 The 1971 Act 

was later incorporated into the Copyright Act of 1976,
12

 which defined sound 

recordings as “works that result from the fixation of a series of musical, spoken, 

or other sounds.”
13

  

The creation of a new Recording Copyright separate and distinct from the 

Composition Copyright reflected a practical market difference between a 

composition and the songwriter who writes it, and a sound recording and the 

artist who performs it.
14

 Although the separate songwriter/performer model is not 

                                                           

(3) to distribute copies or phonorecords of the copyrighted work to the 

public by sale or other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and motion pictures and other audiovisual works, to perform 

the copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and pictorial, graphic, or sculptural works, including the 

individual images of a motion picture or other audiovisual work, to display 

the copyrighted work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work 

publicly by means of a digital audio transmission.  

Id. 
9
 EDWARD SAMUELS, THE ILLUSTRATED HISTORY OF COPYRIGHT, 2000. Music 

consumers would purchase sheet music versions of popular songs, in books, 

magazines, or individually. Id. The sheet music could then be performed on a home 

piano or other instrument. Id.  
10

 A New Spin on Music Sampling: A Case for Fair Pay, 105 HARVARD LAW REVIEW 

726 (1992), citing Prohibiting Piracy of Sound Recordings: Hearings on S. 646 and 

H.R. 6927 Before Subcomm. No. 3 of the House Comm. on the Judiciary, 92d Cong., 

1st Sess. 1, 25 (1971). The 1971 Act was later incorporated into the 1976 Act. 
11

 Id. 
12

 This act gave copyright protection to sound recordings that were made after 

February 15, 1972. 17 U.S.C. § 114 (2010). 
13

 17 U.S.C. § 101 (2010).  
14

 Gabriel Jacob Fleet, What's in A Song? Copyright's Unfair Treatment of Record 

Producers and Side Musicians, 61 VAND. L. REV. 1235, 1279 (2008) (“In addition to 

the need to separate the sound recording copyright from the musical composition 
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as dominant as it once was, the music business still employs people who are only 

composers and people who are only performers, as well as people who do both. 

In making the distinction between the Composition Copyright and the Recording 

Copyright, Congress made the decision to reward both activities.
15

 The 

Composition Copyright incentivizes composition by allowing composers to profit 

from all performances of their music.  The Recording Copyright encourages 

performance artists to record albums by allowing them to profit from the unique 

musical interpretation embodied in their recordings.
16

  

Under the 1976 Act, the two rights are by definition and by necessity 

separate and distinct; what one protects, the other does not. Performers should be 

free to give their own unique interpretation of a composition without fear of the 

composer later claiming elements of that performance as being original to her 

composition. Conversely, composers benefit from defining their composition 

such that every recognizable cover version of the song is considered an infringing 

use, not just versions that imitate the performance embodied in a particular 

recording. 

Although courts are not entirely uniform in enforcing the boundaries of each 

                                                           

copyright in legally analyzing a claim for copyright infringement as a practical 

matter, these copyrights represent two distinct sources of potential licensing revenue 

for a performer/composer.”) (internal citations omitted). 
15

 Some would limit the scope of a Composition Copyright must be limited to the 

“generic sound that would necessarily result from any performance of the piece.” 

Gabriel Jacob Fleet, What's in A Song? Copyright's Unfair Treatment of Record 

Producers and Side Musicians, 61 VAND. L. REV. 1235 (2008). In other words, if 

there were 100 versions of a piece, the Composition Copyright of the underlying 

composition would represent only those elements that make all 100 versions 

recognizable as the same song:  

 [O]ne court has said that “a musical composition's copyright protects the 

generic sound that would necessarily result from any performance of the 

piece.” This definition encapsulates the theory of the musical work 

copyright and its distinction from the sound recording copyright. However, 

it still does not indicate which sonic elements expressed in the recording are 

included within the musical composition. The logic of this putative 

definition is circuitous, because it merely begs the question: Which sounds 

would result from any performance and which are unique to the specific 

performance captured by the sound recording? This court's attempt at a 

definition does little to answer that more fundamental question. 

Id. at 1241, citing Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002), 

aff'd on other grounds, 388 F.3d 1189, 1194 (9th Cir. 2004) (finding that the 

Composition Copyright was not infringed where the defendant had sampled a sound 

recording consisting primarily of “highly developed performance techniques, rather 

than the result of a generic rendition of the composition.”).  
16

 Id. Subject to a statutorily set license fee, performers have an automatic right to 

perform any composition. 
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copyright, there are some relatively standard definitions.  

B.   The Scope of the Composition Copyright 

By default (and subject to contractual transfer) the Composition Copyright is 

held by the person or persons who composed the music. Composition Copyright 

is traditionally understood to protect “rhythm, harmony and melody.”
17

 That 

definition was recently affirmed by the Sixth Circuit in the 2003 decision 

Bridgeport Music, Inc. v. Still N The Water Publishing,
18

 and by the Ninth Circuit 

in the 2003 decision Newton v. Diamond.
19

  

Commentators have argued that because music is increasingly composed 

using audio recording equipment without ever being written down, the scope of 

Composition Copyright should reflect the distinctive elements of a song as 

embodied by the recording.
20

  At least one court has also lobbied for a more 

expansive definition. In Swirsky v. Carey,
21

 a 2004 Ninth Circuit decision, the 

court suggested that the Composition Copyright could include pitch, tempo, 

phrasing, and structure (in addition to the standard elements of melody, rhythm, 

and harmony).
22

 However, the Ninth Circuit itself didn’t rely on similarities 

                                                           

17
 NIMMER ON COPYRIGHT (1987) (“It has been said that a musical work consists of 

rhythm, harmony and melody --  and that the requisite creativity must inhere in one 

of these three.”) 1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT 

§ 2.05[D] at 2-58 (2010). 
18

 327 F.3d 472, 475 n.3 (6th Cir. 2003). 
19

 204 F. Supp. 2d 1244, 1249 (C.D. Cal. 2002) aff'd, 349 F.3d 591 (9th Cir. 2003) 

opinion amended and superseded on denial of reh'g, 388 F.3d 1189 (9th Cir. 2004) 

and aff'd, 388 F.3d 1189 (9th Cir. 2004). 
20

 Alan Korn, Issues Facing Legal Practitioners in Measuring Substantiality of 

Contemporary Musical Expression, 6 J. MARSHALL REV. INTELL. PROP. L. 489, 490 

(2007) (“precedent has failed to keep up with important shifts in how contemporary 

music is composed by its practitioners or appreciated by its audience. As a result, the 

legal system continues to analyze difficult compositional works based on a definition 

of music that may no longer be adequate to the task.”); Gabriel Jacob Fleet, What's in 

A Song? Copyright's Unfair Treatment of Record Producers and Side Musicians, 61 

VAND. L. REV. 1235, 1242 (2008) (“Given the practice of using the recording studio 

as a compositional medium and in light of the elimination of a written notation 

requirement, the boundary separating these two copyrights has become blurred.”). 
21

 376 F.3d 841 (9th Cir. 2004) 
22

 Id. at 849 (“Other courts have taken account of additional components of musical 

compositions, including melody, harmony, rhythm, pitch, tempo, phrasing, structure, 

chord progressions, and lyrics.”); see also id. at 849-50 (“Music, like software 

programs and art objects, is not capable of ready classification into only five or six 

constituent elements; music is comprised of a large array of elements, some 

combination of which is protectable by copyright.”). 
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between any of those additional elements in overturning summary judgment for 

the defendant—its holding seemed to rest only on similarities between the 

standard elements of rhythm, harmony, and melody.
 23

 Nor has any other court 

cited Swirsky’s dicta with approval on this point
24

 or otherwise relied on music 

performance factors such as tempo, orchestration, key/pitch, or style/genre to 

sustain a finding of Substantial Similarity in a Composition Copyright case.
25

  

Despite some passing references to the contrary, the definition of 

Composition Copyright as including only rhythm, harmony and melody is still 

the dominant rule. This traditional definition is supported by the historical 

understanding of music copyright as whatever was included on a piece of sheet 

music and nothing more. Further, excluding performance elements such as 

tempo, orchestration, key/pitch, or style/genre from the Composition Copyright is 

generally good for composers because it allows them to still profit from cover 

versions of their songs that may be performed differently, e.g. a pop version of a 

song originally recorded as a country ballad.
26

 It is generally good for performers 

because it gives them protection over those features unique to their performance.  

                                                           

23
 Id. at 848 (holding that “although chord progressions may not be individually 

protected, if in combination with rhythm and pitch sequence, they show the chorus of 

[the allegedly infringing song] to be substantially similar to the chorus of [the 

allegedly infringed song], infringement can be found.”). 
24

 The closest case to this proposition is Gable v. National Broadcasting Co, 727 

F.Supp.2d 815, 831 (C.D. Cal. 2010). This was an infringement case for a television 

show and the court did use the quote from Swirsky “whether [the works] share a 

similarity of ideas and expression as measured by external, objective criteria.” In 

doing their substantially similar test they were to look at “whether there is substantial 

similarity in the objective elements of theme, plot, dialogue, characters, sequence of 

events, mood, pace, and setting between Karma! and Earl.” While the factors in 

Swirsky were for musical compositions, there is some similarity in applying that 

analysis to the television shows because they are looking at more than just the basic 

plot and characters. The only other music case that cites Swirsky is Positive Black 

Talk Inc. v. Cash Money Records, Inc., 394 F.3d 357 (5th Cir. 2004), which cites 

Swirksy inverse relationship of access and similarity and how the 9th Circuit unlike 

many other circuits use “substantial similarity” to describe the similarity needed for 

factual copying as well as legally actionable copying. Id. at 368 n.7, citing Swirsky, 

376 F.3d at 844. (“Where a high degree of access is shown, we require a lower 

standard of proof of substantial similarity.”).  
25

 Id., citations omitted; Alan Korn, Issues Facing Legal Practitioners in Measuring 

Substantiality of Contemporary Musical Expression, 6 J. MARSHALL REV. INTELL. 

PROP. L. 489, 490 (2007). 
26

 A popular example of such a cover is the song “I Will Always Love You,” 

recorded by Whitney Houston for “The Bodyguard” soundtrack, originally written 

and performed by Dolly Parton.  
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C.   The Scope of the Recording Copyright 

Whereas the Composition Copyright is held by the person or persons who 

composed the music, by default (and subject to contractual transfer) the 

Recording Copyright is held by the person or persons who performed the music 

in a particular recording.
27

 The sound recording copyright covers any 

performance elements embodied in the sound recording, for instance phrasing, 

style, genre, tempo, key, timbre, and orchestration. In other words sound 

recordings protect those performance choices that differentiate one version of the 

same song from another.
28

 

A major difference between the Composition Copyright and Recording 

Copyright is that some courts will not use the Lay Listener Test for Recording 

Copyright cases as long as there is proof of actual copying. This issue comes up 

most frequently in cases dealing with digital music sampling, or simply sampling. 

Sampling is used in music recordings to recycle sound clips that were originally 

recorded by other musicians. Generally, an artist who is sampling will take a 

previously popular song, incorporate a more modern sound, and repeat it 

throughout the new song. When an artist wants to lawfully make a sampled 

recording, they must obtain the correct licenses and pay the original artist(s) for 

the use of the recording. Because sampling implicates not just the Recording 

Copyright, but also the Composition Copyright of the underlying song, there are 

two separate licensing processes involved. 

Unauthorized sampling was expressly disapproved of in Bridgeport Music, 

Inc. v. Dimension Films.
 29

 In that case, Bridgeport Music, Inc., et al. asserted 

copyright infringement claims against No Limit Films.
30

 The plaintiffs alleged 

that “Get Off Your Ass and Jam” was sampled, without authorization, in the rap 

song “100 Miles and Runnin’”.
31

 Bridgeport and another plaintiff claimed to own 

the sound recording copyright in “Get Off Your Ass and Jam” by George Clinton 

and the Funkadelics.
32

 Experts testified that the creators of “100 Miles” sampled 

                                                           

27
 The 1976 Copyright Act afforded the owner of the Recording Copyright the 

exclusive rights of reproduction, preparation of derivative works, and distribution of 

copies. 17 U.S.C. § 114(a) (2010).  The reproduction right is defined as the right “to 

duplicate the sound recording in the form of phonorecords, or of copies of motion 

pictures and other audiovisual works, that directly or indirectly recapture the actual 

sounds fixed in the recording”, while the derivative work right is “to prepare 

derivative work in which the actual sounds fixed in the sound recordings are 

rearranged, remixed, or otherwise altered in sequence or quality.” Id § 114(b).  
28

 See id. 
29

 410 F.3d 792, 795 (6
th

 Cir. 2005). 
30

 Id. 
31

 The song was included on the soundtrack to the movie “I Got the Hook Up.”  Id. 
32

 Id. at 796. 
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the three-note electric guitar opening of “Get Off,” lowered its pitch, extended its 

duration, and used it throughout their song.
33

 No Limit Films was granted 

summary judgment by arguing that the sample was legally insubstantial and 

therefore did not amount to actionable copying under copyright law.
34

  

In reversing the district court’s grant of summary judgment, the Sixth Circuit 

first stated that “[t]he analysis that is appropriate for determining infringement of 

a musical composition copyright, is not the analysis that is to be applied to 

determine infringement of a sound recording.”
35

 Bridgeport then rejected the Lay 

Listener Test for Recording Copyright cases in which some sampling has 

occurred, holding even if a small part of the recording was used the court need 

not consider whether the song would be recognizable to a lay person to support a 

finding of infringement.
36

 The court reasoned that sampling even a small part of a 

sound recording is taking something of value.
37

 Thus although the scope of the 

Recording Copyright is narrower than the Composition Copyright (limited to the 

performance embodied in the recording), it is stronger because it does not allow 

for de minimis copying. 

D.   Defining the Scopes of the Composition Copyright and Recording Copyright 

for Purposes of the Experiment 

Because it is still the dominant definition, for purposes of this experiment the 

scope of the Composition Copyright is defined as melody, harmony, and rhythm.  

As discussed in the description of the experiment below, all versions of the same 

song were constructed to be “compositionally doctrinally identical,” meaning that 

they have identical melodies, harmonies, and rhythms, although they may differ 

in the manner of performance. There are myriad features of performance that 

could be varied in any recording, including phrasing, style, timbre, arrangement, 

dynamics, balance, etc., however for simplicity’s sake the experiment only varied 

four performance elements: tempo, key signature, orchestration, and style. The 

remainder of the possible performance elements stayed constant between 

versions of the same song.   

Tempo, key signature, orchestration, and style/genre were chosen because 

they are all well-accepted elements of performance that can and do vary 

significantly from performer to performer, or even from performance to 

performance from the same performer of the same song:  

• Tempo is the speed at which the music proceeds. Tempo frequently varies 

between different performances of a song. In fact, unless musicians are 

                                                           

33
 Id. 

34
 Id. at 797. 

35
 Id. at 798. 

36
 410 F.3d 792, 801 (6

th
 Cir. 2005). 

37
 Id. 
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performing to a metronome or a pre-recorded/electronically generated track that 

keeps perfect time, tempo will often vary in a single performance of a song.  

• Key signature is the note/pitch that is considered home. Musicians will 

often change the key signature based on the pitch range or preferences of the 

performers. Musicians will frequently learn common songs in all 12 keys to 

accommodate different soloists.  

• Orchestration is the type of instruments or different timbres/sounds that 

are present in the piece, as a function of the particular parts they are playing. For 

instance, one orchestration of a song might be a guitar timbre for the melody, 

piano for the harmony, upright bass, and timpani. A different orchestration might 

be a steel drum timbre for the melody, xylophone for the harmony, jazz bass, and 

conga drums. 

• Style refers to certain interpretational choices that are consistent for a 

particular genre or way of playing. These common interpretational choices might 

include instrumentation, interpretation of rhythmic features (e.g. swung or 

straight eighth notes),
38

 or other elements, accompaniments, or textures that are 

consistent with a particular style of music. The experiment features the 

genre/styles of: (1) slow rhythm and blues, (2) calypso, (3) adult contemporary, 

and (4) upbeat big band jazz. 

Thus, although some might argue for a broader definition of Composition 

Copyright that would go beyond mere melody, harmony, and rhythm, the 

experiment design takes a safe route by keeping constant undisputed composition 

elements of the same song (melody, harmony, and rhythm) and varying only 

those performance elements that are uncontroversial members of that 

classification. 

 

III.  THE LAY LISTENER TEST  

Notwithstanding U.S. copyright law’s doctrinal distinction between 

Composition Copyright and Recording Copyright, courts continue to play sound 

recordings to jurors in a Composition Copyright case to assess whether the pieces 

are substantially similar. This practice ignores the fact that each type of copyright 

has a different scope and invites jurors to make the wrong comparison: to 

compare the sound recordings of the two songs rather than the underlying 

compositions. 

                                                           

38
 Eighth notes are a subdivision of the main beat. Straight eighth notes split the beat 

equally. Swung eighth notes delay the second division, giving the music a lilting feel. 

Swung eighth notes are standard in jazz music.  
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A.   Copyright Infringement Requires a Showing of Substantial Similarity 

Violation of a Composition Copyright is a question of fact to be determined 

by a jury.
39

 A prima facie case of infringement consists of proving (i) that the 

allegedly infringed work is copyrighted (ii) that the defendant copied from that 

copyrighted work, and (iii) that the defendant copied enough of the protected 

expression so as to make the two pieces “substantially similar.”
40

  “Substantial 

similarity” means that the defendant has taken either a quantitively or 

qualitatively significant portion of plaintiff’s protected original expression.
41

  

Evaluating the substantial similarity of a Composition Copyright case is 

difficult because jurors cannot typically make a lay comparison of two music 

compositions: comparison of recorded sound is within the range of a typical 

juror’s common experience, comparison of written sheet music is not.
42

  

Consequently, to determine substantial similarity in a Composition Copyright 

                                                           

39
 Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946) (“Similarity is an issue of fact 

which a jury is peculiarly fitted to determine. Even if there were to be a trial before a 

judge, it would be desirable (although not necessary) for him to summon an advisory 

jury on this question.”). 
40

 Feist Publications, Inc. v. Rural Telephone Service Co. Inc., 499 U.S. 340, 361 

(1991). (“to establish infringement, two elements must be proven: (1) ownership of a 

valid copyright, and (2) copying of constituent elements of the work that are 

original.”); Marks v. Leo Feist, Inc. 290 F. 959, 960 (2d Cir. 1923). (“To constitute an 

infringement of the appellant's composition, it would be necessary to find a 

substantial copying of a substantial and material part of it.”); Dawson v. Hinshaw 

Music, Inc., 905 F.2d 731, 732 (4th Cir. 1990). (“[T]he law has established a burden 

shifting mechanism whereby plaintiffs can establish a prima facie case of 

infringement by showing possession of a valid copyright, the defendant's access to 

the plaintiff's work, and substantial similarity between the plaintiff's and defendant's 

works.”).  
41

 See Baxter v. MCA, Inc., 907 F.2d 154 (9th Cir. 1990) where after excluding the 

possibility of quantitative similarity, the special verdict form asked: “Is the 

expression of the musical idea and the music from ‘E.T.’ substantially similar as 

defined in the instructions to a qualitatively important music expression in ‘Joy’?”  

Id. 
42

   To illustrate this principle, consider this analogy: Jurors must be able to 

understand English.  If a jury were asked to compare passages of two poems in 

English for close similarities, they could do so (lay experience); if they were asked to 

compare passages of two poems in Farsi, they could not.  Although they might be 

able to recognize similar sounds (if the poems are spoken) or shapes (if the poems are 

written), just as a lay juror in a Composition Copyright case may sense similar 

compositional elements, the jurors don’t know enough Farsi to make a true, fair 

comparison of the Farsi poems. 
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case, courts will play the songs to the jury
43

 and query, “whether defendant took 

from plaintiff's works so much of what is pleasing to the ears of lay listeners, 

who comprise the audience for whom such popular music is composed, that 

defendant wrongfully appropriated something which belongs to the plaintiff.”
44

  

The Lay Listener Test solves the problem of jurors not being able to compare 

written versions of the songs, but is problematic because it introduces a sound 

recording in a Composition Copyright case. The recordings are not presented as 

evidence themselves—they’re intended only as a vehicle for presenting evidence 

of the underlying musical composition (melody, harmony, rhythm, lyrics), of 

which the recording is merely an expression.
45

  The jurors are being asked to look 

beyond the performance as expressed in the recording, and focus on the 

underlying compositional expression.   

However, allowing jurors to listen to sound recordings of the pieces invites 

the juror to make the wrong comparison: comparing the recordings, rather than 

the compositional elements underlying each recording.  This is especially so 

because an understanding of musical composition may be outside a normal 

juror’s range of experience.  Although an expert witness, such as a musicologist, 

might mitigate this result by isolating and analyzing compositional elements of 

the musical works and testify about their similarity to focus the jurors listening,
46

 

many courts limit or exclude such expert testimony.
47

 The next two sections 
                                                           

43
 Arnstein v. Porter, 154 F.2d 464, 468-69 (2d Cir. 1946) (“Illicit copying is an issue 

of fact for the jury to determine. The test for illicit copying is “the response of the 

ordinary lay hearer.”).  
44

 Arnstein at 473. See also Blume v. Spear, 30 F. 629, 632 (C.C.N.Y. 1887) (ñUpon 

the question of infringement there is not much room for doubt. The theme or melody 

of the music is substantially the same in the copyrighted and the alleged infringing 

pieces. The measure of the former is followed in the latter, and is somewhat peculiar. 

When played by a competent musician, they appear to be really the same. There are 

variations, but they are so placed as to indicate that the former was taken deliberately, 

rather than that the latter was a new piece.ò).   
45

 Newton v. Diamond, 204 F. Supp. 2d 1244, 1249 (C.D. CA 2002) (“A musical 

composition captures an artist's music in written form.”). 
46

 Jollie v. Jaques, 13 F.Cas. 910, 914 (C.C.N.Y. 1850.) (“Each case must depend 

upon its own particular facts and circumstances. Persons of skill and experience in 

the art must be called in to assist in the determination of the question. It may often be 

a very nice one.”) 
47

 Arnstein v. Porter, 154 F.2d 464, 473 (2d Cir. 1946). (“The impressions made on 

the refined ears of musical experts…are utterly immaterial on the issue of 

misappropriation.”); Sid & Mary Krofft Television Prods., Inc. v. McDonald’s Corp., 

562 F.2d 1157, 1164 (9th Cir. 1977) (holding that the intrinsic test “depends on the 

response of the ordinary reasonable person” about “whether there is substantial 

similarity in the expressions of the ideas so as to constitute infringement,” and that 

“[a]nalytical dissection and expert testimony” are prohibited for this test.”). Cf. 
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discuss both the circuits that exclude expert evidence completely from the Lay 

Listener Test, and those that allow limited expert testimony. 

B.   Some Courts Completely Exclude Expert Testimony from the Lay Listener 

Test, Deeming it Prejudicial 

The Lay Listener Test requires jurors to evaluate the compositional elements 

underlying the recordings, rather than evaluating the recordings themselves.  

Because this comparison is beyond a typical juror’s common experience, expert 

testimony would presumably be warranted and even necessary in this analysis.  

Yet some courts have excluded the use of expert testimony in Compositional 

Copyright cases. The key case excluding expert testimony in a Compositional 

Copyright case is Arnstein v. Porter.
48

   

Ira Arnstein was a composer who was largely known then—and is only 

known now—for the series of lawsuits he brought against other more successful 

composers.
49

 Among other theatrics, he was known for strolling around the 

streets of New York City wearing a sandwich board reading, “My songs have 

been plagiarized by the following writers: Irving Berlin, George Gershwin, Cole 

Porter, Jerome Kern, Rodgers and Hart.”
50

  

Arnstein v. Porter, the most legally significant of Arnstein’s lawsuits, 

centered on Arnstein’s claim of Composition Copyright infringement by Cole 

Porter, then the most prolific and influential of the Tin Pan Alley composers.
51

 In 

determining whether there was “substantial similarity” between Arnstein’s work 

and Porter’s work that would constitute unlawful or illicit copying, the court 

employed what it called the “ordinary lay hearer” test, i.e. the Lay Listener 

Test.
52

 The court explicitly prohibited the use of expert testimony,
53

 reasoning 

that the proper inquiry of the “substantial similarity” analysis is “whether 

                                                           

Dawson v. Hinshaw Music, Inc., 562 905 F.2d 731, 735 (4th Cir. 1990). (holding that 

the Lay Listener Test is proper when the general public is the targeted audience, but it 

would be “reckless indifference to common sense” for a court to employ a doctrine 

for copyright infringement that is based on the opinion of a person who lacks the 

knowledge to distinguish the similarities and differences between two works). 
48

 154 F.2d 464 (2nd Cir. 1946). 
49

 B. MacPaul Stanfield, Note, Finding the Fact of Familiarity: Assessing Judicial 

Similarity Test in Copyright Infringement Actions, 49 DRAKE L. REV. 489, 489 

(2001). 
50

 As told by songwriter Jack Lawrence, found at 

http://www.jacklawrencesongwriter.com/songs/play_fiddle_play.html  
51

 Arnstein v. Porter, 154 F.2d 464 (2d Cir. 1946). 
52

 Id. at 468. (“[T]he test is the response of the ordinary lay hearer.”)  
53

 Id. (“Expert testimony of musicians may also be received, but it will in no way be 

controlling on the issue of illicit copying, and should be utilized only to assist in 

determining the reactions of lay auditors.”) 

http://www.jacklawrencesongwriter.com/songs/play_fiddle_play.html
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defendant took from plaintiff's works so much of what is pleasing to the ears of 

lay listeners, who comprise the audience for whom such popular music is 

composed.”
54

 Because experts are not the “intended audience,” the court 

reasoned that the views of experts were wholly inapplicable to a “substantial 

similarity” analysis.
55

 

Arnstein v. Porter’s exclusion of expert testimony in the “substantial 

similarity” analysis has been adopted by other circuits and in other contexts, most 

notably the Ninth Circuit in Sid & Marty Krofft Television Productions, Inc. v. 

McDonald’s Corp.
56

 

C.   Other Courts Allow Limited Expert Testimony in Conjunction with the Lay 

Listener Test 

Even courts that allow expert testimony as part of the Lay Listener Test 

would not necessarily allow musicologists to testify regarding compositional 

similarities. For instance, the Fourth Circuit in Dawson v. Hinshaw Music, Inc.
57

 

noted that experts can be used to testify as to the reaction of the “intended 

audience,” if the jury does not comprise a representative sample of the intended 

audience, in that case a specific type of church music.
58

 Where the work is 

“popular music,” Dawson explained, “[t]he lay listener's reaction is relevant 

because it gauges the effect of the defendant's work on the plaintiff's market.”
59

 

This is not the case where the intended audience is “more specialized than the 

pool of lay listeners,” in Dawson the audience for a specific genre of church 

music.
60

 In those cases, and because a “substantial similarity” determination 

should utilitize the “perspective of the works’ intended audience,”
61

 proper 

evidence might include witnesses who represent the intended audience or experts 

who could testify as to the intended audience.
62

 

In allowing expert testimony to aid the jury in making its finding of 

                                                           

54
 Id. at 473. 

55
 Id. (“The impression made on the refined ears of musical experts or their views as 

to the musical excellence of plaintiff's or defendant's works are utterly immaterial on 

the issue of misappropriation; for the views of such persons are caviar to the general-

and plaintiff's and defendant's compositions are not caviar.”).  
56

 562 F.2d 1157, 1162 (9th Cir. 1977). 
57

 905 F.2d 731 (4th Cir. 1990). 
58

 Id. at 734. 
59

 Dawson v. Hinshaw Music Inc.,  905 F.2d 731, 734 (4th Cir. 1990). 
60

 Id. 
61

 Id. 
62

 Id. 
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substantial similarity,
63

 the Dawson court noted that there are occasions when the 

lay observer lacks the expertise required to tell the differences or similarity of 

products, and it would be “reckless indifference to common sense” for a court to 

employ a doctrine for copyright infringement that is based on the opinion of a 

person who lacks the knowledge to distinguish the similarities and differences 

between two works.”
64

  The court was only referring to having jurors listen to 

music from specialized genres, although the logic of that statement may apply 

equally to jurors listening to any sound recording in a Composition Copyright 

case.  

Although the law makes a sharp and necessary distinction between elements 

protected by Composition Copyright and elements protected by Recording 

Copyright, the experimental research suggests that the Lay Listener Test makes it 

extremely difficult for jurors to make these distinctions in Composition 

Copyright cases. 

IV.  EXPERIMENTAL RESEARCH  

This section details the experiment testing lay listeners' reactions to hearing 

allegedly infringing musical compositions. The results revealed a significant 

effect of performance such that participants were significantly more likely to 

evaluate the compositions in each pair as similar when they were performed 

similarly.  The magnitude of the effect of performance on perception was large in 

each instance; however the effect sizes for one of the song pairs was greater than 

it was for the other—magnitude of effect was strong for the song pair that was 

not obviously very similar or dissimilar and weaker for the song pair that was 

nearly identical.  This finding suggests that although manner of performance 

effects listener perception of similarity, it is not so determinative as to eliminate 

the effect of actual structural similarities on listener perception. 

                                                           

63
 Dawson, 905 F.2d at 737 (“we think remand is necessary because the district court 

did not inquire into whether the audience of Dawson's work possessed specialized 

expertise that the lay public lacks and, therefore, whether the general, 

undifferentiated lay public fairly represents the intended audience of Dawson's 

arrangement.”). The Dawson court was careful not to mandate that the court use 

expert testimony, but rather held that there are times when expert testimony or other 

evidence would be needed as to whether the target audience would find the works to 

be similar, as opposed to just the average lay observer.  Id. (cautioning: “That burden 

would be a substantial one if our holding were read as an invitation to every litigant 

in every copyright case to put before the court the seemingly unanswerable question 

of whether a product's audience is sufficiently specialized to justify departure from 

the lay characterization of the ordinary observer test” and that “a court should be 

hesitant to find that the lay public does not fairly represent a work's intended 

audience.”). 
64

 Id. at 735. 
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A.   Purpose of the Research 

The experiment sought to evaluate the internal validity and reliability of the 

Lay Listener Test in Composition Copyright cases.   The two issues that bear 

most on the internal validity and reliability of the Lay Listener test in 

composition cases are the manner in which the compositions are presented to a 

jury, and the ability of jurors to understand the criteria for a finding of substantial 

similarity as stated in the jury instruction.  A meaningful evaluation of the 

internal validity and reliability of the Lay Listener test must therefore account for 

each of these.
65

 

The objective of this research, to evaluate the internal validity and reliability 

of the Lay Listener test in composition cases, was accomplished by testing two 

hypotheses:  1. (H1) Manner of performance (independent variable) of music 

compositions significantly effects listener perception (dependent variable) of 

similarity between them.  Specifically, two music compositions performed in a 

similar manner (tempo, orchestration, key, and style) are significantly more likely 

to be perceived by a listener as being similar than if they are performed 

differently (tempo, orchestration, key, and style). 2.  (H2) The addition of a 

second independent variable, a jury instruction to the experimental model, one 

representative of those used in composition copyright cases, will attenuate the 

effect of manner of performance on listener perception of similarity between 

compositions. Specifically, the addition of the jury instruction as a second 

independent variable in the model will reduce the magnitude of the effect
66

 of 

                                                           

65
 The terms internal validity and reliability, as used in empirical research, have very 

specific meanings.  Internal validity refers to the extent to which a concept of interest 

has been accurately measured.  High levels of internal validity are achieved by both 

accurately measuring the concept of interest, while also reducing the likelihood of 

capturing something other than the concept of interest.  Reliability refers to internal 

consistency and replicability.  Research is evaluated as being reliable to the extent 

replication of a study, or administration of measures in a study, would yield same or 

similar results.  Internal validity and reliability must be evaluated concomitantly, 

because problems with one have consequences for the other.  For example, 

inaccurately measuring the concept of interest (internal validity) consistently 

(reliability) does not improve the overall explanatory power of a study.  Experiments 

are especially vulnerable to internal validity threats because of the difficulty in 

identifying and neutralizing sources of variation in the dependent variable caused by 

sources other than the independent variable.  If such variations are not adequately 

accounted for, the power of an experiment to measure the effect of an independent 

variable on a dependent variable, and therefore establish cause and effect, may be 

seriously compromised.   
66

 Effect size refers to the magnitude of the effect of an observed relationship between 

variables.  Effect size statistics provide a means of better understanding the relevance 

of statistically significant relationships.  In empirical research, ‘significant’ and 
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manner of performance on listener perception of similarity.
67

 

B.   Methods 

1.  Sample 

The sample (n=178) for this study was a convenience sample of students 

recruited from a state university in central Texas.
 68

  Participation in this research 

was limited to current students of the university, and recruitment was focused 

                                                           

‘substantial’ are two distinct concepts.  Significance is found if statistical analysis 

reveals that differences between groups or conditions are greater than would occur as 

a result of chance.  Whether differences are considered to be substantial (or practical) 

depends on the statistically determined magnitude of any observed difference.  A 

statistically significant difference, therefore, does not necessarily mean a substantial 

difference.  For an in-depth discussion of these issues, see Kirk, R.E. Practical 

Significance: A Concept Whose Time Has Come. EDUC. AND PSYCHOL. 

MEASUREMENT, 56(5) 746-759 (1996).   
67

 With respect to H1, simply determining the general relationship of the effect of 

performance on perception is of limited value, because the Lay Listener test, using 

criteria stated in a jury instruction, is used to evaluate only whether specific copyright 

protectable elements of a composition have been infringed, not whether the 

compositions seem similar as an aggregate of all elements.  Testing the general causal 

relationship between manner of performance and listener perception does, however, 

establish a basis for determining if the individuals participating in this research will 

assess compositions differently once they have been asked to focus on the legal 

definition for similarity.  Although such a comparison will not provide direct 

evidence of the relationship between performance and perception, it will statistically 

define the extent to which performance effects perception, depending upon whether 

compositions are performed similarly/differently, and if the sample received the jury 

instruction. 

Regarding the second hypothesis (H2), the effect of adding a jury instruction to the 

experimental model has been hypothesized to attenuate the primary relationship 

tested for in (H1), based on the assumption that the Lay Listener test is internally 

valid and reliable when used in composition cases.  If the Lay Listener test is 

internally valid and reliable, the administration of a jury instruction should enable 

participants to make a narrower evaluation of similarity, as opposed to a general 

evaluation, thus reducing the effect of performance on perception.  If, however, the 

Lay Listener test lacks internal validity and reliability, the effect of performance on 

perception will not be reduced. 
68

 Convenience samples are generally avoided in social research, because they limit 

external validity, meaning the extent to which sample findings may be generalized to 

a broader population.  However, the limitations imposed on this study due to time 

constraints, available resources, and access to potential sample were such that 

convenience sampling was the most practical method available.   
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within the Department of Family and Consumer Sciences (FCS).
69

  Participants 

were assigned to one of the eight groups based on their stated availability and the 

sample size needed for each group.  As would occur with potential jurors in a 

composition copyright case, all potential study participants were asked if they 

had a known hearing impairment.  Only one individual was excluded on the basis 

of having a known hearing impairment.  No other exclusionary criteria were 

used. 

The study sample was largely female (n=160/89.9%), non-Hispanic white 

(n=112/62.9%), with an average age of 21.42 (SD = 3.35).  Majors in the 

Department of Family and Consumer Sciences comprised the largest group of 

participants (n=89/50%), with other participants coming from a variety of majors, 

such as Education, Business, and Psychology.  The total sample was relatively 

evenly distributed over the eight experimental groups (sample sizes for each 

group are in Appendix A), with each group having between 20 – 24 members 

(11.2% to 13.5%).
70

  

2.  Measures 

The primary data collection method used for this research was a self-

administered survey, which included both open-ended and closed-ended items.   

 

(H1) Manner of performance of music compositions significantly effects 

listener perception of similarity between them.  The effect of the independent 

                                                           

69
 This study received Institutional Review Board approval. Initial recruitment was 

conducted by placing posters throughout the common spaces in the FCS building and 

through announcements made in classes by department faculty.  Both the posters and 

the announcements provided students with general information about the purpose of 

the study, the length of time participation would take, contact information for the 

primary investigator, and the promise of a grocery store gift card in exchange for 

participating in the experiment.   

Email addresses were gathered from students who contacted the primary 

investigator during initial recruitment.  At the end of the initial recruitment period, 

these students were emailed additional information about the research, a copy of the 

informed consent form, and a list of times during which the research would be 

conducted.  Because this experimental model involved eight groups, students who 

chose to volunteer for the study were required to identify three times they would be 

available to participate in the research. 
70

 Statistical power analysis was conducted using G*Power 3 software.  Statistical 

power analysis is done to determine the necessary sample size for a study in order to 

achieve the desired effect size and confidence level.  For a detailed discussion of 

G*Power, see Faul, F., Erdfelder, E. Lang, A., and A. Buchner. G*Power 3: A 

flexible statistical power analysis program for the social, behavioral, and biomedical 

sciences. BEHAV. RES. METHODS, 39 (2), 175-191 (2007). 
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variable performance on the dependent variable perception was assessed using 

three outcome measures of perception.  First, ordinal similarity was a scale 

measure of how similar respondents felt the two musical pieces were to one 

another (1 = “Not at all similar”, 5 = “Very similar”).
71

  Second, ordinal copying 

measured respondents’ assessment of how likely it is that parts of one song were 

copied from the other (1 = “Not at all likely”, 5 = “Very likely”).
72

  Finally, 

dichotomous copying required respondents to make a yes/no judgment regarding 

whether the similarity between the songs must have involved one song copying 

another.
73

   

The perception variable dichotomous copying was included for two reasons. 

First, because jurors in an actual composition copyright case are required to 

render a judgment of ‘yes’ or ‘no’, and therefore it was important to have 

participants in this research do the same.  And second, so that a relative 

comparison could be made between how participants evaluated copying under the 

conditions used to test H1 (no jury instruction) compared to their evaluations of 

substantial similarity in H2 (jury instruction).   

 The perception variable ordinal copying was included along with 

dichotomous copying in order to evaluate the degree to which participants 

perceived copying.  Dichotomous variables can sometimes obscure more than 

they clarify by suggesting participants truly perceive something as being 

either/or.  By determining the degree to which participants felt there had been 

copying, it was possible to achieve a more nuanced understanding of how 

strongly participants believed copying had occurred. 

The perception variable ordinal similarity was included because the notion 

of similarity goes more to the qualitative sense or ‘feeling’ of similarity and 

involves a more subjective evaluation than does copying.  As a result, including 

this variable improves the overall measure of perception by capturing the more 

qualitative dimension of perception that the more objectively evaluated copying 

variables might fail to capture. 

 

(H2) The addition of a jury instruction, one representative of those used 

in composition copyright cases, as an additional independent variable in the 

model, will attenuate the effect of manner of performance on listener 

perception of similarity between compositions.  This hypothesis considers the 

                                                           

71
 The question was: “Please circle the number that best expresses how similar you 

feel the two pieces are to one another. (1=Not at all similar to 5=Very similar)” 
72

 The question was “Please circle the number that best expresses how likely you 

think it is that parts of one song were copied from the other. (1=Not at all likely to 

5=Very likely)” 
73

 The question was: “Overall, do you think the similarity between the songs is so 

great that parts of one song must have been copied from the other song? 1.  Yes 2.  

No” 
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potentially mitigating effect of jury instruction on the relationship between 

performance and listener perception of substantial similarity.  To assess this 

effect, some participants were given a jury instruction that included a generic 

definition of substantial similarity.
74

 Participants were then asked whether or not 

they consider the two song clips to be substantially similar based on the 

definition from the jury instruction, as would be required of a jury in a 

composition case.
75

  Participants were then asked two open-ended questions to 

gauge their perceptions of specific terms used in the jury instruction: “original 

expression” and “quantitatively and qualitatively significant”.
76

   

It is also worth mentioning that perception as measured using the three 

outcome variables associated with H1 is a more general assessment of perceived 

similarity than is the variable substantial similarity (H2), because what is being 

measured by each is different.  As a result, the variables associated with H1 are 

not directly comparable to the variable substantial similarity in H2.  In spite of 

this, differences in the magnitude of effect of manner of performance on listener 

perception of similarity as assessed for H1 as compared to H2 will provide some 

insight into the effect of the jury instruction on how participants evaluate 

similarity. 

C.   Design of the Experiment 

Data for this research were collected through the execution of an eight-group, 

between-subjects, post-test only, quasi-experimental design.
77

  The effect of 

performance on perception was tested by having all eight groups evaluate the 

similarity of the compositions contained in two separate composition pairs.
 78

  

                                                           

74
 See copy of complete jury instruction and explanation in Part IV.B.2.  

75
 The question read: “Based on the definition of Substantial Similarity in the jury 

instruction above, are the two song clips you heard substantially similar? 1.  Yes 2.  

No” 
76

 The questions were as follows: “What exactly do you think is meant by the term 

‘original expression’ as used in the jury instruction?” and “What exactly do you think 

is meant by the term ‘quantitatively and qualitatively significant’ as used in the jury 

instruction?”   

 
77

 Each experimental condition in a between-subjects design is executed with a 

different group.  This experiment is a quasi- (versus true) experimental design, 

because there was no true random assignment of participants to each group.    
78

 The large number of groups used in this experiment resulted from partial 

counterbalancing, which was done to reduce the potential for order effects.  Order 

effects occur when the order of presentation of items in an experiment affects 

participant responses.  Partial counterbalancing was achieved by alternating the order 

of the presentation of the compositions in each pair, although the order of the pairs 

themselves was not altered, with each group hearing Pair 1 (Swirsky) first.  The 
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1.  Song selection 

The effect of performance on perception was tested using compositions from 

copyright cases that had been previously litigated and were chosen on the basis of 

two criteria: first, that all of the compositions were of western origin,
79

 and 

second, findings had been made in each case.
80

 Pair 1 consisted of 1 ½ minute 

segments of the compositions litigated in Swirsky v. Carey, and Pair 2 consisted 

of 1 ½ minute segments of the compositions litigated in Gaste v. Kaiserman. 

Pair 1 (Swirsky) was chosen because this case passed summary judgment as 

to the objective, extrinsic test of substantial similarity, albeit narrowly, but the 

case was not heard by a jury.
81

 

Pair 2 (Gaste), was chosen because the jury, using the Lay Listener Test, 

                                                           

decision to alternate the order of the presentation of the compositions in each pair, but 

not the pairs themselves was made in part because a fully counterbalanced design 

would have required creating sixteen different groups, which was impractical for this 

study.  Moreover, the striking facial similarity between the compositions in Pair 2 

(Gaste) created another potential problem, which was the potential for a carry-over 

effect that would prime participants to anticipate similarity when evaluating Pair 1 

(Swirsky).   As a result of the partial counterbalancing, the eight groups in this 

research were in reality four related pairs of groups. 
79

 Music of western origin was chosen based on research findings that suggest 

individuals are more sensitive to structural variations in music when the music is 

from their own culture. See Barbara Tillman. (2008). Music Cognition: Learning, 

Perception, Expectations, in Computer Modeling and Retrieval. Sense of Sounds: 4
th

 

International Symposium, CMMR 2007, Copenhagen, Denmark, August 27-31, 

2007. Revised Papers. R. Kronland-Martinet, S. Ystad, and K. Jensen, eds. Springer-

Verlas, Heidelberg, 11-33.  (The structures and limited system of regularities (i.e. 

pitch and time dimensions) in the western tonal system enable listeners, through 

implicit learning as a result of day to day music exposure, to anticipate events within 

a given piece of western music.  Greater speed and accuracy are associated with the 

processing of anticipated events).  See also Erin Hannon, Perceiving speech rhythm 

in music: Listeners classify instrumental songs according to language of origin. 

COGNITION, 3(3), 404-410 (2009). By including only music of western origin, the 

potential for differential cognitive processing of the music pieces among participants, 

which could affect how similarity was evaluated, was reduced.  
80

 The second consideration in choosing the composition pairs used in this study, the 

findings in each case, makes it possible to compare the results of this research with 

the findings from the previously decided cases.  Although this does little to resolve 

the basic challenges presented in designing the experiment for this research, it does 

provide indirect evidence of the internal validity and reliability of this experimental 

model. 
81

 Swirsky v. Carey, 376 F.3d 841, 853 (9th Cir. 2004) (Concluding that Swirsky's 

expert adequately explained his methodology and provided “indicia of a sufficient 

disagreement concerning the substantial similarity of two works” so that the issue of 

the substantial similarity of the two choruses should have been presented to a jury”). 
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found there was substantial similarity between the compositions.
82

  Further, a 

facial assessment of the compositions in this case also suggests they are strikingly 

similar.
83

 

Four of the experimental groups heard the compositions in each pair 

performed in a similar manner (tempo, orchestration, key, and style), and the 

other four heard the compositions in each pair performed differently (tempo, 

orchestration, key, and style).
84

 Each of the 1- 1 ½ minute segments included the 

protectable all of the copyrighted elements at issue in the original cases.  The 

music composition segments in each song pair were generated using the music 

composition software Sibelius specifically for the purposes of this research. The 

sound clips were created to be doctrinally identical, that is each version of a song 

had the exact same melody, rhythm, and harmony. The sound clips of these songs 

can be found at jlundlaw.com. In addition to the ‘similar’ and ‘different’ 

treatment conditions, four of the eight groups were also administered a jury 

instruction treatment. 

2.  Jury instruction selection 

In addition to answering general questions about perceived similarity, 

Groups 5-8 were read a jury instruction: 
To find music copyright infringement between plaintiff's and 
defendant's songs, you must find that the songs are substantially 
similar. Two works are substantially similar if the original 
expression of ideas in the plaintiff's (Song #1) copyrighted work and 
the expression of ideas in the defendant's work (Song #2) that are 
shared are substantially similar. Original expression are those unique 
aspects of plaintiff's song that are not common or ordinary to the 
genre or to music generally. The amount of similarity must be both 
quantitatively and qualitatively significant, that is the defendant's 
song copied either a substantial portion of the original expression of 
the plaintiff's song, or copied a smaller but qualitatively important 
portion of the plaintiff's song. 

                                                           

82
 Gaste v. Kaiserman, 863 F.2d 1061, 1067-68 (2d Cir. 1988) (The trial court did not 

error in permitting the jury to find copying on the basis of “striking similarity. 

Striking similarity can raise an inference of copying but the inference must be 

reasonable in light of all the evidence, which in this case consisted of aural renditions 

of the song and expert testimony.)   

 
83

 Face validity in empirical research is essentially little more than a subjective 

assessment of the validity of an instrument, and would be akin to the notion in the 

law of an objective and reasonable person. 
84

 As a result, the ‘similar’ condition acted as a control for the ‘different’ condition, 

and vice versa (see Appendix A for a diagram of the design). 
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This jury instruction is a conglomeration of an actual jury instruction from 

the Fifth Circuit and language from other circuits. The jury instruction from the 

Fifth Circuit comes from Positive Black Talk Inc. v. Cash Money Records, Inc.:
85

 
Two works are substantially similar if the expression of ideas in the 
plaintiff's copyrighted work and the expression of ideas in the 
defendant's work that are shared are substantially similar. The test 
for expression of ideas is whether the intended audience would find 
the total concept and feel of the two songs to be substantially 
similar.

86
 

This jury instruction was not deemed to be adequate for purposes of the 

experiment because it emphasizes similarities between the look and feel, which 

some courts have roundly criticized as being “highly subjective” and 

“insufficient.”
87

  Because that language is controversial, it was excluded and only 

the first line of this jury instruction was used. 

Other language came from a special verdict form used in the Ninth Circuit 

case Baxter v. MCA, Inc.
88

 In that case, John Williams was alleged to have stolen 

a very small portion of the “Theme from E.T.” from plaintiff’s composition 

“Joy.”  After excluding the possibility of quantitative similarity due to the short 

length of the musical expression at issue, the special verdict form asked: “Is the 

expression of the musical idea and the music from ‘E.T.’ substantially similar as 

defined in the instructions to a qualitatively important music expression in 

‘Joy’?”
89

  For purposes of the experimental jury instruction, this language was 

modified to exclude the names of “E.T.” and “Joy” and to include the possibility 

of quantitative similarity as well as qualitative similarity. 

The rest of the language came from relatively straightforward black letter 

law definitions. For instance, the requirement of substantial similarity for a 

successful infringement suit is featured in Swirsky v. Carey:
90

 “Swirsky may 

establish copying by showing that . . . Thank God was substantially similar to 

One in One's protected elements.”
91

 Similarly, the definition of original work 

                                                           

85
 394 F.3d 357 (5th Cir. 2004) abrogated by Reed Elsevier, Inc. v. Muchnick, 130 S. 

Ct. 1237 (2010). 
86

 Id. at 373 
87

 Cf. Harper House, Inc. v. Thomas Nelson, Inc., 889 F.2d 197, 207 (9th Cir. 1989) 

("The highly subjective “total impact and effect” test of Instruction No. 9 was 

insufficient, particularly in light of the district court's refusal to give the Defendants' 

proposed instructions regarding unprotectable elements of the organizers.") with 

Three Boys Music Corp. v. Bolton, 212 F.3d 477, 485 (9th Cir. 2000) (holding that 

the intrinsic test is subjective and asks “whether the ordinary, reasonable person 

would find the total concept and feel of the works to be substantially similar.”). 
88

 907 F.2d 154 (9th Cir. 1990). 
89

 Id. 
90

 376 F.3d 841 (9th Cir. 2004).  
91

 Id. at 844 (emphasis added) 
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excluding “common or ordinary” elements is repeated in many cases, for instance 

Johnson v. Gordon,
92

 where the First Circuit excluded a certain chord 

progression from consideration because it was “commonly inserted in popular 

and jazz music” and could be “found in thousands of songs.”
93

 

The jury instruction did not include any reference to the definition of 

Composition Copyright as being melody, rhythm, and harmony. A review of 

actual jury instructions suggests that no court has ever included language that 

singled out specific musical elements in this way. One reason for their absence 

might be a doctrinal split about whether a jury should be looking at infringing 

expressions analytically or holistically.
94

 Another more practical argument is that 

some jurors would not understand what was meant by the terms melody, rhythm, 

and harmony. If they were not within a juror’s everyday experience, it would be 

difficult to effectively instruct the jury as to their meaning without the investment 

of substantial time and resources.
95

 An interesting follow-up study to this one 

would be to test various jury instructions or methods of informing the jury, 

including a definition and explanation of melody, rhythm, and harmony.  

D.   Procedure 

Once the experiment had been explained and the consent forms reviewed and 

signed, the evaluation instruments were distributed.  In order to familiarize 

participants with the music they would be evaluating, each of the segments in 

Pair 1 (Swirsky) were played through once.
96

  The segments were then played 

immediately again, in the same order.  After each segment had been played the 

second time, participants were directed to open the evaluation instrument and 

answer the questions for Pair 1.  Once all participants had finished evaluating 

Pair 1, the process was repeated for Pair 2.   Once both pairs had been evaluated, 

participants were asked to answer a series of questions that pertained to 

                                                           

92
 409 F.3d 12 (1st Cir. 2005). 

93
 Id. at 23. 

94
 See footnote 86 and accompanying text. 

95
 Open-ended questions regarding participants’ interpretation of the jury instruction 

confirmed that participants were not only confused by legal terms of art such as 

“original expression” but also by more generic terms such as “genre.” See footnote 

100 and accompanying text. 
96

 All executions of the experiment took place in the same 32’ x 20’ classroom.   All 

music segments were played over the classroom audio system at about 70 decibels, 

with the volume confirmed through the use of a decibel meter.  70 decibels falls well 

within the levels found to be safe by both the American Academy of Audiology 

(www.audiology.org) and The National Institute for Occupational Safety and Health 

(NIOSH) (www.cdc.gov/niosh/). All audio system settings were kept consistent for 

each experimental execution. 

http://www.cdc.gov/niosh/
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demographic information, information on music listening habits, familiarity with 

various genres of music, years of formal and informal training, and their favorite 

music genres.    

Groups 5-8 also received jury instruction following the above procedures.
97

 

After participants in Groups 5-8 evaluated Pair 1 as previously described, the 

primary investigator explained that the next part of the experiment was related to 

a legal issue of copyright infringement.  The primary investigator then introduced 

the author of this paper, who administered the jury instruction.  After the jury 

instruction had been administered, participants were instructed to answer the 

questions pertaining to substantial similarity for Pair 1(Swirsky).   

After participants had finished answering these questions, one member of the 

group was asked to lead a general discussion of the substantial similarity of the 

compositions in Pair 1 (Swirsky), similar to a jury’s deliberation, and then take a 

group vote, the result of which was recorded, similar to a jury verdict.  In 

instances in which there was a tie in the voting, there was additional discussion, 

followed by another vote.  The process of individual and then group assessment 

was identically conducted for Pair 2 (Gaste), except that the jury instruction was 

not read a second time. 

E.   Results 

1.  Univariate analysis 

All data analysis was conducted using IBM SPSS Statistics Version 19.  All 

study variables included in the statistical analysis were screened, as appropriate, 

for data coding and entry errors, variable recoding errors, missing cases, outliers, 

extreme scores, skewness, and kurtosis.  

The evaluation of missing cases, outliers, and extreme values did not reveal 

any issues of note.  Outliers were found for a few of the study variables, but since 

none of these were extreme and none made a difference in subsequent analysis, 

these cases were not removed.  Likewise, some skewness and kurtosis were 

evident in the ordinal similarity and ordinal copying measures, but not enough to 

necessitate non-parametric statistical tests. 

As previously mentioned, partial counterbalancing of the experimental 

design created four pairs of related groups.  Prior to combining the related 

groups, t-tests and chi square tests were performed to assure the groups were 

statistically comparable.   Results of the analysis revealed significant differences 

between some of the groups on the ratings for the perception variables ordinal 

similarity and ordinal copying, which may have resulted from the non-random 

                                                           

97
 The experiments with groups receiving jury instruction were carried out after those 

that did not receive jury instruction in order to avoid revealing the legal dimension of 

this research to the participants, which could have potentially been a source of bias. 
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assignment of participants to groups; however, the observed differences were not 

extreme or consistent across groups.  No significant differences were observed 

between related groups for dichotomous copying or substantial similarity.  All of 

the related groups were consistent in their overall assessments of similarity and 

copying.   

Related group pairs were combined into individual groups by computing a 

new variable in SPSS, after which frequency distributions were run to confirm 

the new group variable had been correctly computed.  And finally, the ordinal 

similarity and ordinal copying variables were again evaluated, by each group, for 

skewness and kurtosis.   

 

Combined Groups: 

Groups 1 and 2 = A (Similar Performance/No Jury Instruction)  

Groups 3 and 4 = B (Different Performance/No Jury Instruction)  

Groups 5 and 6 = C (Similar Performance/ Jury Instruction)  

Groups 7 and 8 = D (Different Performance/Jury Instruction)   

2.  Bivariate Analysis 

(H1) The Manner of performance of music compositions significantly 

effects listener perception of similarity between them.  Statistical analysis was 

performed for both music composition pairs in order to determine the effect, if 

any, of performance on each of the perception variables (ordinal similarity, 

ordinal copying, and dichotomous copying).  The results, discussed in detail 

below, revealed a significant effect of performance on all three variables, for both 

pairs, such that participants were significantly more likely to evaluate the 

compositions in each pair as similar when they were performed similarly.  

 

(H1) - Analysis of Variance (ANOVA): ANOVA tests were conducted for 

both Pair 1 (Swirsky) and Pair 2 (Gaste) to assess the effect of performance on 

listener perception for both the ordinal similarity and ordinal copy outcome 

variables of perception.
98

  For Pair 1(Swirsky) (see Table 1), manner of 

                                                           

98
As with all other parametric tests, certain assumptions about the data must be 

satisfied in order to validly use ANOVA.  One such assumption is that groups are 

relatively similar.  If the degree of variance between groups varies to a statistically 

significant extent, ANOVA cannot be used.  In instances where the violation of this 

assumption is not extreme, the violation can be adjusted for and the results of the 

ANOVA may be used.  The assumption of the homogeneity of variance was assessed 

using the Levene test for similar ordinal, F=.649, p=.584, and for similar copying, 

F=7.741, p=.000.  Although there was no significant violation for similar ordinal, 
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performance significantly affected listener perception for both ordinal similarity 

and ordinal copying.
99

  The results were similar for Pair 2 (See Table 2) for 

ordinal similarity and also for ordinal copying. 

Specifically, for each variable, and for both pairs, similar performance was 

associated with an increased listener perception of similarity between the 

compositions.  The magnitude of the effect (ω
2
)

 
of performance on perception 

was large in each instance; however the effect sizes for Pair 1(Swirsky) were 

greater than for Pair 2 (Gaste).  This finding suggests that, although manner of 

performance effects listener perception of similarity, it is not so determinative as 

to eliminate the effect of actual structural musical similarities on listener 

perception.  This is, of course, assuming that the compositions in Pair 2 are 

actually more similar than the compositions in Pair 1.    

                                                           

there was for similar copying.  Welch’s F, which corrects for the violation of 

homogeneity of variance, is therefore reported instead of the F-ratio. 
99

 Omega Squared (ω
2
) has been reported for the effect size instead of r (correlation 

coefficient), because it yields a more accurate measure.  In general, values of .01, .06, 

and .14 are used as benchmarks that represent small, medium, and large effect sizes. 

Kirk, R. E., Practical Significance: A concept whose time has come. EDUC. AND 

PSYCHOL. MEASUREMENT, 56(5), 746-759 (1996). 
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Table 1:  Pair 1 (Swirsky) 

Ordinal similarity F(3, 174) = 73.50, ω
2
 = .55 

 Mean 

(SE) 

 Similar performance Different performance 

No jury instruction 

Group A 

4.36 

(.124) 

Group B 

2.23 

(.152) 

Jury instruction 

Group C 

4.02 

(.849) 

Group D 

2.13 

(.141) 

Total 
3.19 

(.102) 

   

Ordinal Copying F(3, 93.89) = 28.47, ω
2
 = .31 

 Mean 

(SE) 

 Similar performance Different performance 

No jury instruction 

Group A 

4.20 

(.117) 

Group B 

2.58 

(.206) 

Jury instruction 

Group C 

4.14 

(.158) 

Group D 

2.57 

(.203) 

Total 3.37 

(.105) 
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Table 2:  Pair 2 (Gaste) 

Ordinal similarity F(3, 93.95) = 15.77, ω
2
 = .23  

 Mean 

(SE) 

 Similar performance Different performance 

No jury instruction 

Group A 

4.40 

(.121) 

Group B 

3.02 

(.217) 

Jury instruction 

Group C 

4.59 

(.109) 

Group D 

3.87 

(.175) 

Total 
3.89 

(.092) 

   

Ordinal Copying F(3, 93.74) = 13.14, ω
2
 = .20 

 Mean 

(SE) 

 Similar performance Different performance 

No jury instruction 

Group A 

4.33 

(.131) 

Group B 

2.91 

(.244) 

Jury instruction 

Group C 

4.55 

(.119) 

Group D 

3.89 

(.195) 

Total 3.93 

(.100) 

  

(H1) - Chi Square (x
2
): Chi Square tests were performed to assess the effect 

of performance on the third perception variable, dichotomous copying, first for 

Groups A and B (no jury instruction), and then again for Groups C and D 

(received the jury instruction).
 
 For Groups A and B (see Table 3), manner of 

performance significantly affected listener perception of copying for both Pair 

1(Swirsky) and for Pair 2 (Gaste).  For both music pairs, similar performance was 

associated with a greater likelihood that participants would indicate copying had 

occurred.  The effect size was large in both instances, but as was previously 

observed with the ANOVA testing, the effect size was larger for Pair 1 

(Swirsky).
100

 

                                                           

100
 Cramer’s V, like Omega Squared (ω

2
), is a measure of the magnitude of the effect 

of the independent variable on the dependent variable.   
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The Chi Square analysis for Groups C and D (see Table 4) revealed that 

manner of performance significantly increased listener perception that copying 

had occurred for Song Pair 1(Swirsky), x
2
 (1)=, p<.05, V= .53, but not for Song 

Pair 2 (Gaste).   

The lack of a significant relationship for Pair 2 (Gaste) for Groups C and D 

suggests that the inclusion of the jury instruction does attenuate the effect of 

performance on perception.  What is unclear is whether the effect of performance 

on perception is reduced because participants were actually able to evaluate the 

similarity of copyright protectable elements between the compositions, or if the 

emphasis on substantial similarity best explains this result. Participants in Groups 

C and D evaluated Pair 2 (Gaste) after they had heard the jury instruction and 

evaluated Pair 1 (Swirsky) for substantial similarity, possibly resulting in a carry-

over effect that resulted in participants evaluating dichotomous copying in terms 

of substantial (versus general) similarity. 

 

Table 3:  Chi Square: Dichotomous Measure of Copying for Groups A & B 

Groups A and B 

(No Jury 

Instruction) 

 
Manner of Performance 

N / % 
x

2
  

Effect Size 

(Cramer’s V)  

Song Pair 1 

(Swirsky) 
 

Similar (Grp 

A) 
Different (Grp B) 

31.16 ** .60** 
Copying 

(Dichotomy) 

Yes 86.7% 27.9% 

No 13.3% 72.1% 

Total 100% 100% 

Song Pair 2 Gaste      

Copying 

(Dichotomy) 

Yes 88.9% 41.9% 

21.64** .50** No 11.1% 58.1% 

Total 100% 100% 

** p <.01, *p < .05
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Table 4: Chi Square: Dichotomous Measure of Copying for Groups C & D 

Groups C and D 

(Jury 

Instruction) 

 
Manner of Performance 

N / % 
x

2
 / Sig. 

Effect Size 

(Cramer’s V) / 

Sig. 

Song Pair 1 

(Swirsky) 
 

Similar (Grp 

C) 
Different (Grp D) 

25.63** .53** 
Copying 

(Dichotomy) 

Yes 72.7% 19.6% 

No 27.3% 80.4% 

Total 100% 100% 

Song Pair 2 Gaste      

Copying 

(Dichotomy) 

Yes 90.9% 78.3% 

.098 ----- No 9.1% 21.7% 

Total 100% 100% 

** p <.01, *p < .05 

(H2) The addition of a jury instruction, like those used in composition 

copyright cases, as an additional independent variable in the model, will 

attenuate the effect of manner of performance on listener perception of 

similarity between compositions.  Statistical analysis was conducted to assess 

the effect of manner of performance on participant perception of substantial 

similarity when a jury instruction was included.  Additionally, two short answer 

questions were asked in order to capture and evaluate participants’ understanding 

of the central elements of the jury instruction.  

 

(H2) - Chi Square (x
2
): Chi Square tests were performed to assess the effect 

of performance on participant perception of substantial similarity for groups 

hearing the jury instruction, Groups C and D (see Table 5).  Results reveal that 

similar performance was associated with a greater likelihood of listener 

perception of substantial similarity for Pair 1 (Swirsky), but not for Pair 2 

(Gaste).  For Pair 1 (Swirsky), participants were significantly more likely to find 

the compositions were substantially similar when the compositions were 

performed similarly.   

 

Table 6:  Chi Square: Dichotomous Measure of Substantial Similarity 
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Groups C and D 
Manner of Performance 

N / % 
x

2
 / Sig. 

Effect Size 

(Cramer’s 

V) / Sig. 

Song Pair 1 (Swirsky) 
Similar  

(Grp C) 

Different  

(Grp D) 

45.53**  .71** 
Substantial 

Similarity 

Yes 86.4% 15.2% 

No 13.6% 84.8% 

Total 100% 100% 

Song Pair 2 (Gaste)     

Substantial 

Similarity 

Yes 90.9% 78.3% 

.098 ---- No 9.1% 21.7% 

Total 100% 100% 

** p <.01, *p < .05 

 As hypothesized (H2), the addition of a jury instruction was expected to 

attenuate the effect of manner of performance on listener perception of similarity 

between compositions.
101

  A comparison of the effect sizes for dichotomous 

copying (V=.53) with those of substantial similarity (V=.71) for Group C and D 

reveals a large effect of performance on perception, but the effect size for 

substantial similarity is larger, which is counter to what had been hypothesized.  

Specifically, more participants (86.4%) indicated there was substantial similarity 

when compositions were performed similarly than indicated copying (72.2%) had 

                                                           

101
 As discussed earlier, the perception variables associated with H1 (ordinal 

similarity, ordinal copying and dichotomous copying) are not directly comparable to 

substantial similarity (H2), because each variable measures something different. 

Given that it was not possible to directly assess the interactive effect of performance 

and the jury instruction on participant evaluation of similarity, a comparison of the 

effect sizes for the two most similar variables, dichotomous copying and substantial 

similarity, was anticipated to provide some insight into the effect of the jury 

instruction on how participants evaluate similarity between music compositions, 

depending upon the manner in which they are performed. 
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occurred.  

 Interpreting these results is difficult, given that the ‘true’ similarity 

between the compositions in Pair 1 (Swirsky) is not known.  As a result, it is 

difficult to know if the increase in the number of participants who indicated there 

was substantial similarity when compositions were performed similarly as 

compared to those who indicated copying had occurred is because of the effect of 

the jury instruction, the effect of participants not understanding the jury 

instruction, or some other factors.  A closer examination of the short answer 

questions discussed earlier may provide greater insight into the extent to which 

participants understood the criteria in the jury instruction.
102

 

3.  Select Responses to Jury Instruction Short Answer Questions 

 While a much more thorough analysis of the short answer questions will 

need to be conducted, a general review of participant responses reveals a rather 

wide range of interpretations for both questions.  

The greatest variation among responses was perhaps seen in the first 

question: “What exactly do you think is meant by the term ‘original expression’ 

as used in the jury instruction?” It is clear that some participants either were 

unable to define what “original” meant in this context or were unable to articulate 

it correctly. For instance, one respondent interpreted the “original expression” as 

being a higher hurdle than it really is: “It means having not related to the music 

they are trying to produce, hence creating a different type of genre.” This basic 

confusion about creation of a new genre was repeated in several other 

comments.
103

 Similarly, another respondent interpreted “original expression” as 

being the most recognizable or defining elements of the piece “These are key 

chords or sections that define the song, typically found in the chorus section.”   

Interestingly, although the jury instruction did not specifically include 

instructions about excluding certain elements of music,
104

 many users explicitly 

did consider these unprotected elements. For instance, when asked what was 

meant by the term “original expression,” one participant answered that “[w]hile 

                                                           

102
 OLS and Logistic Regression analyses were conducted to control for the effect of 

variables such as formal and informal music training, whether participants recognized 

(or thought they recognized) the songs in the clips, participant familiarity with 

various music genres, and how much they liked each song on the relationship 

between manner of performance and listener perception of similarity.  However, no 

significant relationships were found.  
103

 For example: “I would say that original expression means that the idea of the work 

is original to and from the composer.  Also, here it sounds as though it means it is 

different from any genre of music” and “Original expression means, the song does 

not fit any of the current genres.  It can create a new one.” 
104

 See Part IV.B.2 for an explanation of why the jury instruction was constructed this 

way. 
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notes are fixed in music, the specific combination of notes combined with tempo 

define its uniqueness.”
105

 Other responses suggest that users were influenced by 

the overall sound of the songs, as opposed to “expression”: “I think it means that 

they have a certain sound that is similar or unique to a particular song.” 

There was less confusion over the second open-ended question “What 

exactly do you think is meant by the term ‘quantitatively and qualitatively 

significant’ as used in the jury instruction?”  

Most participants manifested a relatively accurate understanding of what was 

meant by quantitatively similar, “Quantitatively by which the length of the song 

and how much it is using from certain tones.”
106

  But some did not know whether 

quantitative referred to the amount copied or how much the copied portion was 

repeated in the new song, for instance: “The quantitative aspect would be how 

long both of the songs carried the same melody or beat throughout the entire 

song.”  

The addition of “qualitatively” similar seemed to focus the participants on 

the overall sound of the songs: “Qualitatively by which the sound and tones are 

similar.”
107

 Others misunderstood qualitative to refer to quality: “Qualitatively: is 

about good work, so it would have a similar feel to it.” 

Other participants had difficulties in understanding the either/or nature of the 

quantitative and qualitative requirement: “The amount of similarities needs to be 

a majority of the song – possibly made into figures or percentages.  You need to 

be able to transfer the similarities onto statistics.” Or understood one aspect of the 

divide but not both: “For quantitative, a large portion of the music was copied 

verbatim.  For qualitative, a small but defining set of notes including rhythm 

were copied.” 

The variety evident in participants’ understandings of “substantial similarity” 

and other terms suggests that the jury instruction had limited success in 

attenuating bias in listener perception.  Further research may shed more light on 

the effect of the jury instruction on the participants’ assessment of similarity. 

F.   Results  

The findings of this research generally support the argument made in the 

legal analysis of this paper that a typical listener is unable to hear past the 

                                                           

105
 Emphasis added. 

106
 Similarly, “That the song was copied, for the most part, but is not exactly the 

same.  That the part that was copied is the most significant part of the song.” 
107

 Also, “The term quantitatively and qualitatively means the song copied another 

song’s expression, tone or mood” and ““The quality would be if both songs were 

produce in close relation to one another but had different sounds [heard] by the 

person listening to it.” 
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performance of a music composition sufficiently to make an internally valid and 

reliable assessment of substantial similarity. The findings of this research also 

suggest the need for further investigation into the ability of jurors to understand 

the criteria for a finding of substantial similarity as defined by a typical jury 

instruction.   

V.  FINAL INTERPRETATIONS  

Although the results themselves do not suggest any particular change to the 

law, there is basically a world of three possibilities: (1) continue using the Lay 

Listener Test as presently constituted; (2) discard the Lay Listener Test in favor 

of something else; (3) adopt a modified version of the Lay Listener Test meant to 

limit some of the prejudicial effect of playing recordings.  Of the three, the last is 

probably the most palatable result. 

A.   Arguments for and Against Keeping the Lay Listener Test in its Current 

Form 

The first option is unappealing because of the incredible chance for 

gamesmanship, as evidenced by the experiment. In one of his first cases alleging 

Composition Copyright infringement,
108

 famed music plagiarism litigation 

enthusiast Ira Arnstein established a pattern of playing his songs in court in a 

manner that emphasized similarities: 
Arnstein's lawyer had a piano and fiddle player in court plus huge 
music charts, an intriguing presentation. The melody line of a song 
consists of single notes in the clef treble. Arnstein's chart highlighted 
notes in both the clef and bass and when the fiddler played only the 
highlighted notes... lo and behold! — it sounded exactly like our 
song! Our attorneys spent hours trying to explain this to the judge, 
but he would only accept what he was hearing.

109
 

The practice of performing music to emphasize similarities is not only 

longstanding, the results of the experiment confirm that it is also highly 

prejudicial. Despite its long pedigree, the Lay Listener Test should be abandoned 

in its present incarnation. 

B.   Discarding the Lay Listener Test in Favor of Something Entirely Different  

Other options should be explored as a replacement to the current Lay 

                                                           

108
 Arnstein v. Edward B. Marks Music Corp, 82 F.2d 275 (2d Cir. 1936). 

109
 As told by songwriter Jack Lawrence, found at 

http://www.jacklawrencesongwriter.com/songs/play_fiddle_play.html (emphasis 

added). Arnstein continued this practice of performing the composition in a way that 

created the impression of greater compositional similarity throughout his many 

lawsuits. Song Writer Plays Piano for Court, N.Y. TIMES, Mar. 7, 1939, at 25. 

http://www.jacklawrencesongwriter.com/songs/play_fiddle_play.html
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Listener Test.  One such replacement is an expert jury. If the problem is that lay 

jurors do not have the musical sophistication to comprehend sheet music, a juror 

of the composers musical peers would be an interesting option. Another option is 

to use a lay jury reading sheet music, but aided through expert testimony. 

Another option is to give the jurors sheet music, but put a piano in the 

deliberation room with a disinterested pianist to perform selections, similar to a 

court translator.  

C.   Adapting the Lay Listener Test to Limit the Prejudicial Effect  

A better solution might be to adopt a modified Lay Listener Test designed to 

eliminate some of the prejudicial effects of the traditional test.  

Potential prejudice could be mitigated through the use of expert testimony. 

As discussed in Part III.B, some courts exclude expert testimony entirely in the 

Lay Listener Test.  The results of this experiment suggest that jurors could 

benefit greatly from the use of expert testimony on compositional similarities, 

such as that from a musicologist.  

Another option would be the use of special verdict forms. More research will 

help in this area, but the cursory look at representative juror responses in Part 

IV.D.3 suggests that participants were confused by the different elements of the 

jury instructions. Instead of asking simply was there or was there not “substantial 

similarity,” a court could break the definition down and ask specific questions 

that would lead to the doctrinal equivalent of substantial similarity.  However, 

this introduces other problems that arise in the use of special verdict forms, 

problems related to asking jurors to ignore the entirety of the circumstances and 

instead consider facts in isolation to other related inquiries.
110

 

Another solution is to better inform jurors as to the distinction between 

composition and recording by having jurors listen to several different recordings 

of the songs. As jurors listened to the various recordings they might be better able 

to determine what compositional elements are common to every recording of a 

particular song, and be able to discount the performance elements.   

All three of these methods could be used in conjunction with each other.  

                                                           

110
 Elizabeth G. Thornburg, The Power and the Process: Instructions and the Civil 

Jury, 66 FORDHAM L. REV. 1837, 1863 (1998) (“They will also be required to think 

about the negligence of specific acts separately from the issue of causation for each 

of those acts; they will be asked to analyze causation separately as to each factual 

claim about negligence. This kind of narrow format, then, limits the kind of 

community values that the jury is allowed to apply and the way in which it is allowed 

to apply them.”). 
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VI.  CONCLUSION  

Despite the repeated legal distinctions made by the courts and Congress 

between the Composition Copyright and Recording Copyright,
111

 the most 

common test for music composition infringement, the Lay Listener Test, fails to 

distinguish between the two.  Rather, it conflates the two types of copyright 

infringement by playing jurors sound recordings in the “substantial similarity” 

analysis of Composition Copyright infringement cases.  

The results of the experiment suggest that the Lay Listener Test is poorly 

suited to weighing the “substantial similarity” of musical compositions because it 

focuses the lay listener’s attention on performance elements, such as tempo, 

pitch, orchestration, and style, which are not actually protected by the 

Composition Copyright. The strong magnitude of effect observed in the 

experiment for performance on an observer’s perception of similarity is 

consistent with the hypothesis that playing sound recordings for jurors invites 

jurors to compare the wrong thing—the similarity of the performances, rather 

than the similarity of the compositions.  This effect is not entirely mitigated by 

instruction to the jury focusing them on the proper standard for substantial 

similarity.  In fact, when given a jury instruction on substantial similarity, 86.4% 

of participants who heard the songs performed similarly for the Swirsky pair said 

that the songs were substantially similar—a significant majority. Participants who 

heard the songs performed differently went the exact opposite direction with 

84.8% of participants finding that the songs were not substantially similar. These 

results suggest potential for pervasive unpredictability in the application of the 

law.  

The preferred solution would be a modified version of the Lay Listener Test 

in which the potential for prejudice is mitigated through the use of expert 

testimony, special verdict forms, or through the use of multiple recorded versions 

of the same songs.   

                                                           

111
 Although these distinctions are largely historical as discussed in Part I, the result is 

a longstanding legal distinctions between music composition copyright and the 

copyright other mechanical embodiments of the music, such as sound recordings.  
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Appendix A: Experimental Design 

Total Sample Size: (n=178) 

  

I.  Song-pairs performed similarly, no jury instruction (n= 45): 
  

Group 1: (n=24) 

 

Swirsky, Carey 

Kaiserman, Gaste  

 

Group 2: (n=21) 

Carey, Swirsky 

Gaste, Kaiserman 

 

II. Song-pairs performed differently, no jury instruction (n = 43): 

 

Group 3: (n = 20) 
Swirsky, Carey (Steel) 

Kaiserman, Gaste (Jazz) 

 

 Group 4: (n=23) 

Carey (Steel), Swirsky 

Gaste (Jazz), Kaiserman 

 

III. Song-pairs performed similarly and with jury instruction (n=44): 
  

Group 5: (n=23) 

Carey, Swirsky 

Gaste, Kaiserman 

 

Group 6: (n=21) 

Swirsky, Carey 

Kaiserman, Gaste  

 

IV. Song-pairs performed differently and with jury instruction (n =46): 

 

Group 7: (n=24) 

Carey (Steel), Swirsky 

Gaste (Jazz), Kaiserman 

 

Group 8: (n=22) 
Swirsky, Carey (Steel) 

Kaiserman, Gaste (Jazz) 


